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The recent unrest in the mining sector has brought into stark focus South Africa’s current collective 
bargaining regime.  Some commentators have suggested that South Africa’s current labour legislation 
hinders the country’s developmental aspirations.  Their focus in recent times has shifted to the proposed 
amendments to the current labour legislation. 

Most of the commentary looks at the proposed amendments to the Labour Relations Act regarding collective 
issues such as strikes, picketing and labour broking.  Not many commentators have focussed on individual 
labour law issues. 

One of the least considered proposed amendments relates to the enforceability of arbitration awards issued 
by the Commission for Conciliation, Mediation and Arbitration (CCMA) where it is found that an employee’s 
dismissal is unfair.  Currently when a commissioner of the CCMA issues an award against the employer 
ordering an employer to reinstate an employee, the only option open to the employer to set aside the 
commissioner’s decision is by way of a review application in the Labour Court.  The effect of the 
reinstatement award is not suspended pending a decision by the Labour Court. 

Faced with this dilemma, employers are often forced to seek an agreement from an understandably unwilling 
dismissed employee not to enforce the award pending the review decision by the court or to seek an urgent 
order from the court staying the enforceability of the award.  This is a lengthy and costly exercise and leads 
to grief for both employers and dismissed employees alike. 

The proposed amendments empower the Labour Court to suspend the operation of awards issued by the 
CCMA and industry councils if an employer, bringing a review application, furnishes satisfactory security 
equivalent to 24 months remuneration for a reinstatement or re-employment order or the amount of any 
compensation order. 

This poses problems for employers.  If they are faced with reinstatement orders, even where there is a clear 
miscarriage of justice and the arbitration award which is the subject of the review application is clearly 
reviewable, an employer will have no option but to pay security equivalent to 24 months’ compensation.  This 
will cause cash-flow burdens for both small and medium enterprises and for other large businesses that are 
faced with reinstatement orders pursuant to mass dismissals.   

It will be interesting to see whether the Labour Court administrators will have sufficient resources to be able 
to manage sufficiently the payment of security by employers, particularly in the circumstances where the 
Labour Court is currently faced with understaffing, backlogs and associated administrative problems.  One of 
these associated administrative problems may ultimately become the efficient and quick recovery of amounts 
paid as security to the Labour Court. 

It is more important now than ever for employers to ensure that they present their best possible case and 
prepare properly for arbitration proceedings to limit the risk of having to review arbitration awards and 
consequently having to pay security to suspend the operation of such awards.  With the threat of having to 
pay hefty security, employers should treat arbitration proceedings as their best bite of the proverbial cherry. 


